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Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  I— COMMODITY  FUTURES 
TRADING  COMMISSION 

PART  1— GENERAL  REGULATIONS  UNDER 
THE  COMMODITY  EXCHANGE  ACT 

Notification  of  Pending  Legal  Proceedings 

The  Commodity  Futures  Trading  Com¬ 
mission  (“Commission”)  has  adopted  a 
new  §  1.60  of  the  general  regulations 
under  the  Commodity  Exchange  Act,  as 
amended  (the  “Act”),  7  U.S.C.  §§1-22 
(Supp.  V,  1975),  which  requires  every 
contract  maAet  to  notify  the  Commis¬ 
sion  of  certain  pending  legal  proceed¬ 
ings. 

On  September  7,  1976,  the  Commission 
published  a  propo^  to  adopt  §  1.60  and 
invited  interested  persons  to  submit  writ¬ 
ten  comments  on  the  proposed  rule.  41 
PR  37597  (September  7,  1976).  As  ex¬ 
plained  in  the  Federal  Register  notice 
accc»npanying  the  proposed  rule,  the 
basic  purpose  of  section  1.60  is  to  assure 
that  the  Commission  is  apprised  of  all 
material  legal  proceedings  Involving  con¬ 
tract  markets  and  their  officials,  since 
these  proceedings  might  have  a  substan¬ 
tial  effect  on  the  Commis.sion‘s  efforts  to 
administer  and  enforce  the  provisions  of 
the  Act.  For  example,  the  Commission 
may  wish  to  participate  as  amicus  curiae, 
or  to  Intervene,  in  legal  proceedings  in¬ 
volving  contract  markets  or  their  officials, 
in  order  to  assure  that  judicial  interpre¬ 
tations  of  the  Act  or  the  Commission's 
regulations  do  not  result  in  diverse  or 
conflicting  rulings  with  respect  to  the 
responsibilities  of  these  persons.  At  the 
present  time,  contract  markets  are  not 
required  to  report  this  type  of  informa¬ 
tion,  and  there  is  no  assurance  that  the 
Conunission  would  otherwise  be  informed 
of  such  litigaticm.  After  consideration  of 
all  the  comments  received,  the  Commis¬ 
sion  has  decided  to  revise  the  proposed 
rule  and  to  adopt  S 1-60  in  the  form  set 
forth  below. 

Proposed  §  1.60(a)  would  have  re¬ 
quired  every  contract  market  to  notify 
^e  Commission  of  all  material  litigation 
Involving  the  contract  market  by  filing 
with  the  Commission  a  brief  written  de¬ 
scription  of  the  proceedings  that  in¬ 
cluded  certain  information  set  forth 
in  the  proposed  rule.  One  commentator 
suggested  that  contract  markets  be  re¬ 
quired  to  submit  copies  of  the  pleadings 
and  other  documents  filed  in  the  legal 
proceedings,  rather  than  a  summary  of 
the  proceedings.  The  Commission  is  per¬ 
suaded  that  this  approach  would  serve 
the  purpose  of  the  proposed  rule,  as  well 
as  relieve  contract  markets  of  the  bur¬ 
den  of  preparing  summaries  that  might 
be  difficult  to  write  and  might  be  sub¬ 
ject  to  misinterpretation.  As  ad(^ted, 
therefore,  §  1.60(a)  has  been  changed 
to  require  contract  markets  to  submit  to 
the  Commission  copies  of  the  complaint, 
answer  and  such  further  dociunents  as 
may  thereafter  be  requested  by  the  Com¬ 
mission,  flJed  in  any  material  legal  pro¬ 
ceedings  involving  the  contract  market. 


Similarly,  proposed  §  1.60«b) — which 
would  have  required  contract  maricets 
to  file  a  written  description  of  certain 
legal  proceedings  involving  any  officer, 
director,  or  other  official  of  the  contract 
market — also  has  been  adopted  in  a 
modified  form  so  that  contract  markets 
will  be  required  to  submit  copies  of  the 
pleadings  and  other  requested  docu¬ 
ments  filed  in  the  proceedings  covered 
by  this  section,  rather  than  a  summary. 
As  adopted,  §  1.60(b)  also  deletes  the 
proposed  exemption  from  the  notifica¬ 
tion  requirements  for  reparations  pro- 
(;ecdings  instituted  against  any  officer, 
director,  or  other  official  of  the  contract 
market.  The  Commission  was  persuaded 
by  one  commentator  that  this  exemp¬ 
tion  was  unnecessary,  since  a  reparations 
complaint  would  not  arise  out  of  conduct 
by  such  persons  “in  their  capacity  as 
contract  market  officials,”  the  type  of 
proceeding  with  which  §  1.60(b)  is  pri¬ 
marily  concerned.  Finally,  those  provi¬ 
sions  in  proposed  §  1.60(b)  requiring  the 
contract  market  to  submit  certain  in¬ 
formation  to  the  Commission  if  an  of¬ 
ficer,  director,  or  other  official  is  to  be 
Indemnified  for  any  liabilities  arising  out 
of  legal  proceedings  covered  by  S  1.60 
have  been  adopted  as  a  separate  §  1.60 
(d).  Tw'o  commentators  suggested  that 
having  those  provisions  in  §  1.60(b) 
created  some  confusion  about  when  the 
notice  of  indemnification  must  be  sub¬ 
mitted.  To  make  it  clear  that  the  notice 
of  indemnification  is  to  be  filed  within 
10  days  after  the  contract  market  de¬ 
termines  to  indemnify  an  official,  the 
Commission  has  adopted  this  notice  re¬ 
quirement  as  a  separate  §  1.60(d).  Oth¬ 
erwise,  that  requirement  is  substantially 
the  same  as  proposed. 

The  Commission  has  adopted  in  a 
modified  form  the  provisions  of  prc^osed 
§  1.60(c),  requiring  contract  markets  to 
notify  the  Commission  of  any  proceed¬ 
ings  known  to  the  contract  market  to 
be  contemplated  by  governmental  au¬ 
thorities,  other  than  investigations  or  en¬ 
forcement  actions  which  may  be  insti¬ 
tuted  by  the  Commission.  As  amended, 
this  section  requires  that,  to  the  extent 
known  to  the  contract  market,  Uie  noti¬ 
fication  is  to  provide:  the  name  of  the 
court  or  agency  in  which  tiie  proceedings 
may  be  brought;  the  anticipated  date 
of  the  instltuticm  of  the  proceedings;  the 
principal  parties  (including  any  officers, 
directors,  or  other  officials  of  the  con¬ 
tract  market)  which  may  be  bringing  or 
named  in  the  proceedings;  a  description 
of  the  factual  and  legal  basis  which  may 
be  alleged  to  underlie  the  proceedings 
and  the  relief  which  may  be  sought 
therein.  In  addition,  the  Commission  has 
added  a  new  provision  to  S  1.60(c),  as 
adopted,  which  requires  that  contract 
markets  submit  to  the  C(Hnmi.ssion  copies 
of  the  c(Mnplaint,  answer  and  such  fur¬ 
ther  documents  as  may  thereafter  be 
requested  by  the  Commission  if  formal 
proceedings  are  later  initiated  against 
the  contract  market  by  governmental 
authorities.  These  amendments  are  de¬ 
signed  to  eliminate  any  ambigffity 


created  by  proposed  S  1.60  (c)  and  (a), 
which  required  contract  markets  to  re¬ 
port  all  legal  proceedings  “contemplated” 
by  governmental  authorities,  but  only 
material  legal  proceedings  actually  in¬ 
stituted.  The  Commission  believes  it 
should  be  apprised  of  any  legal  proceed¬ 
ings  which  may  be  contemplated  or  in¬ 
stituted  by  governmental  agencies 
~  against  contract  markets.  One  commen¬ 
tator  said  that  the  Commission  should 
develop  a  liaison  with  other  government 
agencies  to  discover  “contemplated  ac¬ 
tions”  rather  than  bm'den  contract  mar¬ 
kets  with  reporting  these  actions.  Al¬ 
though  the  Commission  is  concerned 
about  imposing  additional  regulatory 
burdens  <m  contract  markets,  it  is  not 
persuaded  that  a  liaison  with  other  gov¬ 
ernment  agencies  would  be  a  practical 
alternative  to  requiring  contract  markets 
to  report  these  types  of  legal  proceedings. 
To  begin  with,  it  would  be  very  difficult  to 
establish  a  liaison  with  every  government 
agency  that  might  institute  legal  pro¬ 
ceedings  against  a  contract  market.  And, 
since  any  liaison  arrangement,  by  its 
nature,  would  be  informal,  there  would 
be  no  assurance  that  the  Commission 
would  be  apprised  of  all  pending  legal 
proceedings.  Since  contract  markets 
usually  would  be  the  only  other  persons 
in  a  po6fti<m  to  know  about  pending  legal 
proceedings  involving  governmental  au¬ 
thorities,  the  Commission  believes  the 
best  way  to  assure  that  the  Ccnnmission 
is  apprised  of  these  proceedings  is  to  re¬ 
quire  that  contract  markets  report  them. 

Proposed  §  1.60((l),  in  addition  to  out¬ 
lining  the  procedure  to  be  followed  in 
■submitting  the  required  notice  of  pend¬ 
ing  legal  proceedings,  provided  that  pro¬ 
ceedings  invoJving  only  claims  for  mone¬ 
tary  relief  would  not  be  material  for  pur¬ 
poses  of  §  1.60  If  the  amount  in  con¬ 
troversy  is  less  than  $15,000.  Several 
commentators  said  that  this  made  §  1.60 
too  broad,  and  one  commentators  sug¬ 
gested  that  the  Commission  limit  the 
notification  requirements  to: 

(1)  Actions  against  a  contract  niiu-ket  or 
Its  officials  (in  their  capacity  as  such) 
alleging  violation  of  duties  under  the  0>di- 
modity  Exchange  Act  or  its  Regulations;  and 

(2)  Actions  against  a  contract  market  or 
Its  officials  (in  their  capacity  as  such)  seek¬ 
ing  equitable  <»  monetary  relief  that,  if 
granted  in  full  or  in  part,  would  Imperil  the 
exchange’s  ability  to  operate. 

Although  this  approach  could  cover  many 
of  the  legal  proceedings  that  would  be 
considered  materia],  the  Commission  is 
not  persuaded  that  it  should  limit  the 
notification  requirement  in  this  way.  Tlie 
Commission  believes  tliere  are  other 
types  of  legal  proceedings  that  may  be 
material  for  purposes  of  the  rule — such 
as  suits  involving  the  antitrust  laws— 
which  apparently  would  not  be  reported 
under  the  test  suggested  by  these  com¬ 
mentators.  Another  problem  with  the 
suggested  test  is  that  it  would  not  dis¬ 
close  legal  proceedings  instituted  by  the 
ccmtract  market,  which  may  be  just  a.s 
Important  as  suits  against  the  contract 
market.  On  the  other  hand,  the  Commis¬ 
sion  did  not  intend  to  require  contract 
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markets  to  notify  the  Commission  of  all 
litigation  in  which  the  relief  sought  was 
something  other  than  a  money  judgment 
for  less  than  $15,000.  Section  1.60(d)  was 
intended  only  as  a  “safe-hai'bor  pro¬ 
vision,”  not  a  definition  of  ‘‘material”  for 
purposes  of  the  rule.  The  Commission  be¬ 
lieves  that,  as  a  practical  matter,  the 
determination  of  what  litigation  is  “ma¬ 
terial”  can  only  be  made  on  a  case-by¬ 
case  basis  and  that,  initially,  it  should 
be  made  by  the  contract  market  involved. 
Accordingly,  the  Commission  has  de¬ 
cided  to  adopt  ?  1.60 'd)  substantially  in 
the  form  proposed,  but  has  redesignated 
that  provision  as  §  1.60(e)  in  the  rule  as 
adopted.  However,  the  Commission  plans 
to  review  the  definition  of  material,  after 
it  has  acquired  some  experience  with  the 
operation  of  §  1.60,  and  in  this  connec¬ 
tion,  the  Commission  would  be  partic¬ 
ularly  interested  in  receiving  further 
comments  on  the  types  of  legal  proceed¬ 
ings  which  should  be  considered  ma¬ 
terial. 

In  consideration  of  the  foregoing,  the 
Commodity  Futures  Trading  Commission 
hereby  amends  Part  I  of  Chapter  1  of 
Title  17  of  the  Code  of  Federal  Regula¬ 
tions  by  adding  a  new  §  1.60  as  follows: 

§  1.60  Peniling  h'sal  pr«x-c‘o«lings. 

(a)  Every  contract  market  shall  sub¬ 
mit  to  the  Commission  copies  of  the 
complaint  and  answer  (whether  or  not 
formally  characterized  as  such)  and  such 
further  documents  as  the  Commission 
may  thereafter  request,  filed  in  any  ma¬ 
terial  legal  proceedings  to  which  the  con¬ 
tract  market  is  a  party  or  its  property  or 
assets  is  subject. 

(b)  Every  contract  market  shall  sub¬ 
mit  to  the  Commission  copies  of  the  com¬ 
plaint  and  answer  (whether  or  not  for¬ 
mally  characterized  as  such)  -  and  such 
further  documents  as  the  Commlsison 
may  thereafter  request,  filed  in  any  ma¬ 
terial  legal  proceedings  instituted  against 
any  officer,  director,  or  other  official  of 
the  contract  market,  arising  from  con¬ 


duct  in  such  person’s  capacity  as  a  con¬ 
tract  market  official  and  alleging  viola¬ 
tions  of  )1>  the  Act  or  any  rule,  regula¬ 
tion,  or  order  thereunder;  (2>  the  con¬ 
stitution.  bylaws  or  rules  of  the  contract 
market:  or  (3)  the  applicable  provisions 
of  state  law  relating  to  the  duties  of  of¬ 
ficers.  directors,  or  other  officials  of  busi¬ 
ness  organizations. 

(c'  Every  contract  market  shall  notify 
the  Commission  in  writing  of  any  pro¬ 
ceedings  known  to  the  contract  market  to 
be  COTitemplated  against  the  contract 
market  by  governmental  authorities, 
other  than  investigations  or  enforcement 
actions  which  may  be  instituted  by  the 
Commission.  To  the  extent  that  such  in¬ 
formation  is  available,  the  notification 
must  include  the  name  of  the  court  or 
agency  in  which  the  proceedings  may  be 
brought;  the  anticipated  date  of  the  in¬ 
stitution  of  the  proceedings:  the  princi¬ 
pal  parties  (including  any  officers,  di¬ 
rectors  or  other  officials  of  the  contract 
market)  which  may  be  bringing  or 
named  in  the  proceedings:  a  description 
of  the  factual  and  legal  basis  which  may 
be  alleged  to  underlie  the  proceedings  and 
the  relief  which  may  be  sought  therein. 
If  proceedings  are  later  instituted  against 
the  contract  market  by  governmental  au¬ 
thorities,  the  contract  market  shall  sub¬ 
mit  to  the  Commission  copies  of  the  com¬ 
plaint  and  answer  (whether  or  not  for¬ 
mally  characterized  as  such)  and  such 
further  documents  as  the  Commission 
may  thereafter  request,  filed  in  such  pro¬ 
ceedings. 

(d)  Every  contract  market  shall  notify 
the  Commission  if  any  officet,  director 
or  other  official  of  the  contract  market 
is  to  be  indemnified  by  the  contract 
market  for  any  amounts  paid  as  settle¬ 
ments  or  judgments  or  amoimts  paid  as 
fines  or  penalties  in  any  legal  proceeding 
referred  to  in  paragraphs  (a),  (b)  and 

(c)  of  this  section.  The  notification  must 
include  Information  regarding  the  nature 
and  amount  of  any  such  indemnification 


/ 


and  a  brief  statement  explaining  the  rea¬ 
sons  why  the  official  is  to  be  Indemnified 
for  such  liabilities. 

(e)  The  'documents  required  by  this 
section  shall  be  mailed  to  the  Commis¬ 
sion’s  headquarters  in  Washington.  D.C. 
within  10  days  after  the  effective  date 
(February  15,  1977 >  of  this  section  as 
to  all  matters  referred  to  in  pargaraphs 
(a),  (b>  and  (c)  of  this  section  then 
pending,  within  10  days  after  the  initia¬ 
tion  of  legal  proceedings  referred  to  in 
paragraphs  (a)  and  (b>  of  this  section, 
within  10  days  after  the  contract  market 
determines  to  indemnify  a  contract 
market  official  as  provided  in  paragrapi) 

(d)  of  this  section,  and  within  10  days 
after  the  contract  market  becomes  aware 
of  the  contemplated  proceedings  and 
within  10  days  after  formal  initiation  of 
any  contemplated  proceedings  referred 
to  in  paragraph  (c)  of  this  section.  For 
purposes  of  paragraph  (a)  and  (b)  of 
this  section,  legal  proceedings  are  not 
‘•material”  if  the  only  relief  sought  is  a 
money  judgment  for  less  than  $15,000. 

(Sec.  8a (5)  of  the  Commodity  Exchange  Act. 
as  amended,  7  U.S.C.  12a(5)  (Supp  V,  1975).) 

Section  1.60  shall  become  effective  Feb¬ 
ruary  15,  1977.  However,  interested  per¬ 
sons  may  submit  comments  on  tlie  rule, 
which  will  be  evaluated  by  the  Commis¬ 
sion  in  determining  whether  to  amend 
the  rule.  All  comments  should  be  in  writ¬ 
ing  and  should  be  addressed  to:  Com¬ 
modity  Futures  Trading  Commission. 
2033  “K”  Street,  N.W.,  Washington,  D.C. 
20581,  Attention:  Secretariat.  Copies  of 
all  comments  received  respecting  5  1.60 
will  be  available  for  inspection  at  the 
Commission's  offices  in  Washington,  D.C. 

Issued  in  Washington,  D.C.  on  Janu¬ 
ary  4,  1977. 

By  the  Commission. 

William  T.  Bagley, 
Chairman.  Commodity 
Futures  Trading  Commission. 
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